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through intelligent effort, have realized big reductions this
year to date.

The Council has a huge functioning organization ready
to proceed with increased vigor under the impetus of this
larger and more intensive program. The fourth year of
the National Traffic Safety Contest, now under way,
shows that thirty-three states and more than eight hun-
dred cities have entered into this worthwhile rivalry. The
new and enlarged program should cause most of them to
redouble their efforts.

LETTERS

Concerning an imaginary law demanding shock-
proof x-ray rooms.

CALIFORNIA MEDICAL ASSOCIATION

January 31, 1936.

To the Editor:—A few days ago I received a com-
munication from Doctor Yocum, secretary of the San
Luis Obispo County Medical Society stating that an
x-ray salesman inferred to him that the last legislature
passed a law which requires the owners and operators of
every x-ray machine to make them shock-proof, and in
the event that they don’t they would be subject to a fine
or legal penalty. I had not heard of any such legislation
and, consequently, I asked Mr. Peart to review the bills
that were passed at the last legislature.

I enclose copy of reply received from Mr. Peart.

I think this is an item of sufficient importance to merit
editorial comment, and suggest that you make such com-
ment in order that our members be not imposed upon by
manufacturers of electrical equipment.

Yours very sincerely,
F. C. WarNsHUIS, Secretary.
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January 28, 1936.
F. W. Yocum, M. D.,
Secretary, San Luis Obispo County Medical Society,
San Luis Obispo, California.
Dear Doctor Yocum :

Doctor Warnshuis has referred to me your letter to
him, dated January 23, 1936, in which you state that you
are informed that there is a California law of recent en-
actment which will in the near future compel every user
of x-ray equipment to have it completely shock-proofed.

A careful review of the laws passed at the last legis-
lature does not show that such a bill was passed. There
was one bill passed referring to x-rays which, however,
I think would not refer to equipment. This bill did not
become a law.

Inquiry here among some of the high-class x-ray dis-
tributors discloses that some salesmen are trying to high-
pressure doctors with statements of the character made
to you.

Trusting this gives you the information desired, I am

Very truly yours,
HARTLEY F. PEART.

Concerning the official Journal of the California
Medical Association.*

New Bedford, Massachusetts,
January 25, 1936.
Dear Doctor Warnshuis :

Two days ago I received the January issue of CALI-
FORNIA AND WESTERN MEDICINE and have read, from
cover to cover, every line. It is a splendid publication in
every sense, and an example of what a state or regional
journal should be. If I could afford it I would subscribe
for and read it along with the journals of Pennsylvania,
Texas, and Indiana. The last was most interesting in the
days of Bulson’s editorship. I believe that concentrating
on these, with the inclusive reports of discussions of
papers in the many district societies, would be more in-
forming than hours of study of accepted standard text-
books. The medical matter is not subordinated to adver-

* See also Council Minutes (items 16 and 31, pages 123
and 124.
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tising, but prevails mightily throughout, is novel and most
satisfying.

I noted the reprinting of the report of the Michigan
delegates of the Atlantic City meeting of the American
Medical Association on the press story of the “spanking.”
As I wrote you some time ago, I do believe that was a
press gadget. I know nothing of the whole matter, as
I heard no preliminary talk with or without malice of
shifts in officers. As to Carl Moll, no one regretted more
than I that he was not chosen as trustee. . . .

That we, of Massachusetts, should have been classed as
“stand pat” Republicans added some mirth to our reading,
as I am a Democrat, states rights variety at present seem-
ingly rare, but I take it as a compliment. Mongan, “be-
whiskered and good-natured” as he is, is our president
and the one well-informed member on health insurance,
and at present in the issues a bulwark of strength. . ..

With all kind regards,

Sincerely,
(Signed) Epmonp F. Copy.

ILLiNoIS STATE MEDICAL SOCIETY
30 NorTH MICHIGAN AVENUE
CHIcaco, ILLINoOTS
January 27, 1936.
Dear Doctor Warnshuis :

Your communication of the 22nd received. I personally
approve of it heartily and wonder why such a measure
has not been introduced before. :

I am sending it to our secretary, and it will come up at
the March meeting of the Council. . . .

With best regards, I am

Cordially yours,
(Signed) CuArLes B. REep,
President.

Concerning expert medical testimony: A recent legal
encounter.

On page 74 comment is made concerning a recent
demand by certain attorneys to force a physician to give
expert medical testimony without receiving a compensat-
ing fee. The subpoena served on the physician is printed
below, followed by the opinion of the General Counsel of
the California Medical Association, that code enactments
by the last legislature have made no change in the estab-
lished law, in so far as privileged and expert medical testi-
mony are concerned.
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SUBPOENA SERVED UPON THE PHYSICIAN

In the Superior Court of the State of California in and for
the County of Los Angeles
No. 395035 '

Subpoena Duces Tecum to Appear Before a
Notary Public

J. Edward Keating, Plaintiff, vs. The Pacific Mutual Life
Insurance Company of California, a Corporation, De-
fendant.

The People of the State of California send greetings to
John Ruddock.

We command you, that all and singular business and
excuses laid aside, you attend and appear before C. R.
Lilhestrom, a notary public in and for the County of Los
Angeles, State of California, at the office of Mills, Hunter
& Dunn, 1222 Chapman Building, 756 South Broadway, in
the City of Los Angeles, County of Los Angeles, State
of California, on Saturday, the fourteenth day of Decem-
ber, 1935, at 9 o’clock a. m. of said day, then and there to
testify in this cause now pending in the above-named
Superior Court, on the part of the plaintiff, and for failure
to attend you will be deemed guilty of contempt of court
and liable to pay all losses and damages sustained thereby
to the parties aggrieved, and forfeit One Hundred Dollars
in addition thereto.

And you are further commanded to bring with you and
there produce the following-named books, documents and
other things, to wit .

Records of the taking of an electrocardiograph of J. Ed-

ward Keating in June, 1935.

Notes made on the taking and reading of said electro-

cardiograph.

Electrocardiograph report dated June® 19, 1935, or true

copy thereof, made to the defendant or to Dr. Arthur
E. Mark.



February, 1936

By order of the above-entitled Superior Court, this
thirteenth day of December, 1935.

Attest: My hand and seal of said court, the day and
year last above written.

(Seal) L. E. LAMPTON, County Clerk,

By K. E. LYNCH, Deputy.
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OPINION OF COUNSEL PEART
December 27, 1935.

To the Secretary :—Answering your recent letter regard-
ing amendment to the statute thought to impose an obli-
gation upon physicians to give expert testimony without
compensation. As I wrote you, the statutes have not yet
been printed by the State printer, so we have to examine
them painstakingly by advance sheets and without the
aid of an index.

We find that the amendment in question is to Section
2021 of the Code of Civil Procedure providing for the tak-
ing of depositions of witnesses. Paragraph 1 of this Sec-
tion now reads as follows, the words in italics have been
added by the amendment of 1935:

‘1. When the witness is a party to the action or pro-
ceeding or an officer, member, agent, or employee of a
corporation, or the agent or employee of a municipal corpo-
ration, which corporation or municipal corporation is a
party to the action or proceeding, or an agent or em-
ployee of an individual who is a party to the action or
proceeding, or a person for whose immediate benefit the
action or proceeding is prosecuted or defended.”

This amendment does not affect a physician as an ex-
pert witness in any manner. It merely provides for the
taking of the deposition of an agent or employee.

In the case of Webb v. Lewald Coal Company, the Su-
preme Court held that a physician who made a confi-
dential report on a patient’s condition, without treatment,
could not be compelled to testify in regard to the patient’s
physical condition. This decision may be construed as
determining that the relation of agency exists as between
patient and physician.

You read me portions of the subpoena served on Dr.
Ruddock, which, in our opinion, merely requires Dr. Rud-
dock to appear at a time and place specified and to give
his deposition as to facts, and to produce the records
specified.

The opposing attorney will doubtless very properly raise
the question as to whether or not Dr. Ruddock is an agent
or employee within the meaning of this Section. Before
the amendment was adopted, Dr. Ruddock could be sub-
poenaed to attend the trial of this case and produce his
records. Under the amendment, he may be subpoenaed
to give his deposition before the trial, and that is all that
the amendment does. This is based on the assumption
that it will be held that Dr. Ruddock is an agent or an
employee of some party to the action.

In our opinion, Dr. Ruddock can no more be compelled
to give expert or opinion evidence without compensation
at the taking of his deposition than he could be at the
trial of the action.

The question of privilege also arises, and the patient’s
attorney, unless the privilege is waived, will doubtless ob-
ject, if the testimony sought to be elicited from Dr.
Ruddock is, in fact, privileged.

I trust that this will clarify the matter. I, of course,
do not know the facts, or Dr. Ruddock’s relation to the
case, or who is calling him, whether his own patient or
the opposing side; I do not have a copy of Dr. Ruddock’s
letter, mentioned by Dr. Kress.

As to opinion evidence, the amendment does not change
the law at all. We wrote an extensive brief on this sub-
ject as amicus curiae in the above-mentioned case of
Webb v. Lewald Coal Company (214 Cal. 182), copy of
which is in your files. The Supreme Court did not pass
on the question of compensation of a physician called as
an expert. It holds that a physician may properly act for
a patient without having thereby prescribed for or treated
him, and the testimony of the physician may be privi-
leged under subdivision 4 of Section 1881 of the Code of
Civil Procedure, if he merely acts for the patient, even
though the patient is deemed, when he brings an action
for damages for personal injuries, to have consented to
permit “any physician who has prescribed for or treated”
him for such injuries to testify; and in such action, where
patient had a neurologist examine her and make a report
to aid her counsel in preparing for trial, but he did not
“‘prescribe for or treat’” her, his testimony was privileged.

I am endeavoring to locate a copy of this brief, and if
1 find it I will mail a copy to Dr. Ruddock.

I am sending copies of this letter to Dr. Ruddock and

Dr. Kress. Very truly yours,
HARTLEY F. PEART.
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Concerning “vaccines” against anterior poliomyeli-
tis. *
STATE oF CALIFORNIA
DEPARTMENT oF PuBLic HEALTH
SACRAMENTO

December 19, 1935.
Dr. George Parrish,
Health Officer,
Los Angeles, California.

My dear Doctor Parrish:—We have just received a
report from the Surgeon-General, United States Public
Health Service, regarding poliomyelitis following vacci-
nation against this disease. This article, prepared by Dr.
J. P. Leake, Medical Director, United States Public
Health Service, will appear in the Journal of the Ameri-
can Medical Association of December 28.

Inasmuch as three of the cases listed in his report oc-
curred in California, I am recommending that the use of
vaccination against poliomyelitis be discontinued in this
state.

Very truly yours,
W. M. Dickig, M.D.
Director of Public Health.
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City aAnp CountYy oF SAN Frawncisco
DEPARTMENT oF PusLic HEALTH

December 28, 1935.

To the Editor:—Doctor Geiger has instructed me to
forward you the enclosed copy of Executive Order No.
119 that you may be informed of the attitude of the
Director of Public Health on the use of immunizing
agents against acute anterior poliomyelitis.

On authority from the Director of Public Health.

Sincerely,

Jacques P. Gray, M. D,
Assistant Director of Public Health.
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Executive Order Number 119

On the basis of the public announcement in the medical
literature and in the press of the accumulated evidence
against the use of so-called “vaccines” to protect the
human against acute anterior poliomyelitis (“infantile pac-
alysis”), by Medical Director J. P. Leake of the United
States Public Health Service, and others, thereby con-
firming the recommendations made to the Director of
Public Health by his Committee on Acute Anterior Polio-
myelitis in the session of April 4, 1935, the use of such
“vaccines” or other similar “immunizing” agents is pro-
hibited within the city and county of San Francisco.

This action is believed indicated and appropriate as a
public health measure directed at the control of a com-
municable disease, particularly because the evidence re-
ferred to supports the premise that acute anterior polio-
myelitis occurs with a greater frequency in those “im-
munized” than in those not “immunized” in comparable
population age groups under comparable conditions.

December 27, 1935.

Concerning privileged information: To whom may
it be given:
STATE oF CALIFORNIA
LEGAL DEPARTMENT

San Francisco,

January 15, 1936.
W. M. Dickie, M. D.,
Director of Public Health,
312 State Building,
San Francisco, California.

Dear Sir:—In your communication of the 8th instant
you state that you are frequently called upon to furnish
information contained in morbidity reports of cases of in-

*Article by Dr. J. P. Leake, reprinted from the Journal
of the American Medical Association, December 28, 1935,
appears on page 141.



